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ABSTRACT

In the Ministerial Declaration commencing the Doha Round of multilateral trade 

negotiations, it was announced that this Round would seek to incorporate the developmental 

concerns of WTO member-states.  The tensions between non-discriminatory trade and 

developmental intervention have long been a source of frustration in WTO policy making.  This 

thesis identifies a potential development tool contained in the text of the General Agreement on 

Trade in Services (GATS) and discusses its feasibility in the WTO system.  The tool, called the 

Protectionism-through-Liberalization Result, is first developed by examining the legal and 

economic features of the trading system that allow for its existence, then it is analyzed within the 

institutional context of the WTO to identify potential issues, and is finally examined through its 

economic, particularly developmental, effects.
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I.  Introduction

International trade in goods and services enables the division of labor outside the 

territorial boundaries of nation states.  It allows for access to scarce resources that may not 

existent in a given region or country, and connects people around the world to those resources.  

International trade creates enormous global wealth and expands the choices of consumers 

worldwide.  Since the end of World War II, the global economy has trended towards 

interconnectedness and interdependence.   Production chains have become so complex that we 

now need intricate rules to determine even where something is made, as most products are 

"made" in several different processes that occur in several different countries.  In a New York 

Times article, referring to the iPod, Hal Varian notes that "Ultimately, there is no simple answer 

to who makes the iPod or where it is made...[it] is made in several countries by dozens of 

companies" (NYT 6/28/2007).

International trade also has the potential to pull developing countries out of poverty.  By 

offering access to external markets, international trade can allow a developing country to 

produce at levels beyond what their domestic aggregate demand can support.  Selling goods and 

services abroad provides much needed foreign exchange that can finance investment in 

infrastructure, health, education, and other real and human capital accumulation.  Additionally, 

countries can participate in global production chains, importing cheaper intermediate products 
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and exporting final products or reexporting intermediate products with value added.  Finally, 

locking-in some economic policies at the international level can provide policy stability and 

these institutionally embedded policies can have positive spillovers with respects to political 

stability, something desperately needed in developing economies.

With an eye towards the benefits outlined above, this thesis examines the potential for 

developing countries to use the international trade in services as a developmental tool.  

Specifically, I look at the structure of the General Agreement on Trade in Services (GATS) and 

bilateral Free Trade Agreements (FTAs) and discover the potential for an infant service industry 

policy within the text of these agreements and explore the economic significance of this result.

The structure of this thesis attempts to clearly construct the legal and institutional 

framework for the infant service industry policy within the context of international trade 

agreements before exploring the potential of this policy to have a meaningful developmental 

impact.  The remainder of this chapter will present a very brief overview of the World Trade 

Organization (WTO) and it's predecessor the General Agreement on Tariffs and Trade (GATT).  

Specifically, I will focus on recent developments in WTO policy and the Doha Round.  The 

second chapter will examine the structural elements of the GATS and bilateral FTAs.  This 

section attempts to outline how the international trade in services actually happens and how 

international trade agreements, both bilateral and multilateral, influences that trade.  The third 

chapter introduces the possibility of an infant service industry policy by developing what I will 

call the Protectionsim-through-Liberalization Result and explains how a country can structure 

their GATS commitments in order to achieve this result.  The fourth chapter examines the 

potential economic significance of the result obtained in chapter three.  It will be split into two 

5
! !



section: first, using theory from the development economics literature, I will trace how a given 

country could use the Result to develop; second, as a case study, I will attempt to identify the 

role international trade in services has played in the development of India.  Finally, the fifth 

chapter will examine some potential problems with the infant service industry policy, pose some 

questions for future research, and conclude.

I(a).  The Pre-WTO Era: GATT 1947 and Before

The premodern era of international trade began with a treaty of free commerce between 

the United Kingdom and France in 1860 (Bairoch 1993, 22).  This treaty, between two of 

Europe’s most powerful economies, led to the development of a network of commerce treaties 

among the European powers that led to a significant decrease in average tariff rates on the 

continent.  Compared with average tariff rates in the United States of 40-50%, Europe’s average 

rates of 6-8% demonstrate a decidedly more liberal approach to international commerce (Bairoch 

1993, 23).  However, this trend was not to last.  As agricultural and industrial interests became 

disenchanted with the liberalism of their governments, these groups began to organize in favor of 

a more nationalistic commerce policy.  The first major success for these groups came during the 

German elections of 1878 when Bismark became Chancellor.

German customs reform began a gradual process of tariff escalation.  Countries embraced 

the notion that restricted access to foreign markets should be counteracted with increased 

protection for those industries domestically.  Indeed, by 1913, all of the major continental 

economies had reverted to protectionist trade policies (Bairoch 1993, 25).  There was an 

additional pressure at play during this period: empires.  Especially in the United Kingdom, the 

value of exports to British colonies versus British exports to Europe and the United States rose 
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considerably.  This fact induced a policy that heavily favored commerce within the British 

Empire and which protect both British and colonial industry from external competition. 

Two other events of significance occurred in the lead up to multilateralism: World War I 

and the Great Depression.  While an enormous topic, suffice it to say the effect of World War I 

on international trade was disastrous and the attempts to build a Peace after, the Treaty of 

Versailles and the League of Nations, did little to address the issues (Thomas, 13).  The Great 

Depression also negatively affected the global economy1.  In a situation much resembling a 

Prisoners’ Dilemma, the drastic downturn in the world economy induced individual countries to 

rationally erect trade barriers to protect their own industry.  Unfortunately, the individually 

rational actions led to an avoidable decrease in global economic welfare resulting from a 

subprime Nash Equilibrium: namely, the widespread erection of protectionist trade barriers.

It was in this context, and following the conclusion of World War II, that world leaders 

sough to create an international economic order that would help prevent the economic and 

political turmoil of the previous decades.  The so-called Bretton Woods Institutions would form 

the foundation of this new order: the International Monetary Fund (IMF), The International Bank 

for Reconstruction and Development (World Bank), and the International Trade Organization.  

The first two institutions are well known and further comment on them is outside the scope of 

this thesis.  However, the ITO deserves some further analysis.

In 1948, international negotiators met in Havana, Cuba to draft a charter for the 

International Trade Organization (Thomas, 19).  The negotiators drafted an expansive document 

vesting the new ITO with broad powers to regulate international commerce.  The included, inter 

1 And the Nobel Prize in Economics goes to…..
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alia, an elimination of quantitative restriction (Article 20), provisions regarding the use of 

subsidies (Articles 25-8), and provisions on anti-dumping and countervailing duties (Article 34) 

(ITO Charter).  Two of the most far reaching provisions regarded to adoption of fait labor 

standards and rules regarding restrictive business practices (Thomas 20-1).  It was the reach and 

specificity of the Charter that ultimately led to demise of the ITO.  The United States Congress 

refused to ratify the Charter due of the encroachment of the Charter on Congressional powers to 

regulate international commerce and domestic policy (Thomas 19).

Before the demise of the ITO became apparent, the founding contracting parties wanted 

to create some momentum by having already completed initial trade negotiations before the ITO 

came into force.  In pursuit of this objective, 23 countries met in Geneva in 1947 to negotiate 

tariff schedules.  The parties also negotiated the General Agreement on Tariffs and Trade during 

this meeting, so that the negotiated tariff schedules could enter into immediate force (Hoda 2001, 

25).  As it became clearer that the ITO would never enter into force, the original contracting 

parties met in 1954 to adjust the structure of the GATT in order to enable a more flexible 

organization that could regulate international trade for the foreseeable future.

The GATT 1947 served as the principal international body of trade for the next fifty 

years.  During that time period, eight rounds of multilateral trade negotiations took place: The 

Geneva Conference (1947), the Annecy Tariff Conference (1949), the Torquay Tariff Conference 

(1950-51),  the Geneva Tariff conference (1956), the Dillon Round (1960-61), the Kennedy 

Round (1964-67), the Tokyo Round (1973-79), and the Uruguay Round (1986-94) (Hoda 2001, 

25).  During the course of these eight rounds, global average tariffs were slashed from 40% in the 

first Geneva Conference to 4% at the conclusion of the Uruguay Round.  Additionally, the 
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membership of the GATT increased substantially, from 23 during the first Geneva Round to 117 

at the conclusion of the Uruguay Round (Thomas 74).  

The first five rounds were relatively simple, with negotiations over scheduled tariff rates.  

However, the Tokyo and Uruguay Rounds were different.  During the Tokyo Round, special 

attention was given to non-tariff issues for the first time.  Significant progress was made on 

issues on non-tariff trade barriers such as quotas, and understandings about issues such as special 

and differential treatment for developing countries and dispute settlement processes were reached 

(Hoda 2001, 26).  Also of special importance, the Uruguay Round significantly expanded the 

scope of international disciplines on trade and resulted in the formation of the World Trade 

Organization.

I(b).  The Uruguay Round and the Formation of the WTO

The Uruguay Round of trade negotiations was specifically designed to expand the 

coverage of the GATT into new areas of international trade that were not addressed by the GATT 

1947.  There were four specific areas this Round focused on: investment, agriculture, intellectual 

property rights, and trade in services (Jackson 1997, 305).  There was considerable resistance to 

the inclusion of these topics into the trade Round, but some delicate diplomacy resulted in the 

Ministerial Declaration of 1986 at Punta del Este, Uruguay, launching the Uruguay Round.

The attention paid to investment in the Uruguay Round was relatively limited. The final 

Agreement provided that foreign investment within a territory should be subject to the same 

regulations as domestic investment and that there should be no quantitative limits on investment.  

The Agreement, known as the Agreement on Trade-Related Investment Measures (TRIMs), is 

rather short and provides only examples of policies that may violate the Agreement (Jackson 
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1997, 317).  Of greater significance is the progress made on agriculture.  During the first few 

trade rounds, the United States and Europe obtained waivers for their domestic agricultural 

support programs that, when combined with the commitment exemptions for developing 

countries, led to the de facto exclusion of agriculture from the purview of the GATT (Jackson 

1997, 317).  The Agreement on Agriculture nullifies the waivers of the US and EU (with a ten 

year “special safeguard” period) and requires countries to convert non-tariff trade barriers into 

their equivalent tariffs through a process referred to as “tarrification” (Jackson 1997, 315).  A 

second major initiative commits countries to the reduction of subsidies with exception for social 

safety net programs such as food aid.  Finally, the Agreement on Agriculture also prevents 

countervailing duties on agricultural products for a period of nine years (Jackson 1997, 316).

The Uruguay Round also produced the Agreement on Trade-Related Aspects of 

Intellectual Property Rights (TRIPs) which creates international disciplines on patent and 

copyright rights.  The central accomplishment of this Agreement was the establishment of 

“minimum standards of intellectual property protection [to] which all members of the WTO must 

conform” (Jackson 1997, 312).  Areas under this Agreement include, inter alia, copyright, 

geographical indicators2, industrial designs and patents.  Additionally, the Agreement obligates 

countries to enforce IPRs as defined by TRIPs.  The General Agreement on Trade in Services 

(GATS), which will be examined in detail in the next chapter, also came out of the Uruguay 

Round.  For now, suffice it to say that this was the most complex and far-reaching of the 

2 These rules ensure that only sparkling wine from the Champagne region  of France can be 

called champagne, and only sheep's milk cheese from Greece can be called feta.  The United 

States’ refusal to enforce these provisions remains a strong point of contention in TRIPs dispute 

settlement proceedings, especially with the European Union.
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Agreements negotiated during the Uruguay Round.  As a direct result of the aggressive 

negotiating and the expansive agenda, it was determined that the framework of the GATT 1947 

was insufficient to oversee these new Agreements.  The delegates negotiated a new institution to 

oversee the newly negotiated GATS, TRIPs, and TRIMs Agreements and to replace the weak 

institution arrangements of the GATT 19473 with the World Trade Organization (Jackson 1997, 

306).

I(c).  The Doha Round

After the conclusion of the Uruguay Round, and after a false start at the Seattle 

Ministerial Conference, the Doha Ministerial Conference launched the first round of trade 

negotiations under the WTO in 2001.  The goal of this round was promote the trade prospects of 

developing countries through a Doha Development Agenda (Hoekman et. al. 2009, 1).  However, 

the Doha Round has been delayed by a number of structural and political factors.  For example, 

WTO rounds are governed by the concept of single undertaking, meaning that the round must be 

concluded as a single package, and not negotiated in parts.  Additionally, the consensus rules of 

the WTO require the consent of all contracting parties before an agreement can be reached.  

Additionally, the expansion of scope in the Uruguay Round means that the consensus and single 

undertaking rules are applied to an incredibly diverse set of issues.

3 Taking the institutional changes made during the 1955 Conference out of GATT 1947 resulted 

in some significant textual changes, so the new GATT is referred to as GATT 1994.  However, its 

implication for international trade do not significantly differ from those of the GATT 1947.
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As of writing4, Doha stands unconcluded and negotiations are taking place in the context 

of a major collapse of international financial markets.  However, there are several significant 

prospective developments that could help speed the global economic recovery and help to 

facilitate freer international trade.  In a policy paper for the World Bank, Hoekman, Martin, and 

Mattoo present a number key prospects: market access in goods and services, market openings in 

agriculture and manufacturing, and trade facilitation for developing countries (2009, 3). 

Currently, a large gap between scheduled WTO commitments and actual applied trade 

policies exist.  Countries wishing to retain flexibility in their tariff schedules bind themselves at a 

level significantly higher than their applied rates.  Encouraging developing countries to bind their 

tariff rates at lower levels and encouraging all countries to bind their GATS commitments at 

levels more in line with applied policies would greatly reduce the potential scope of protection 

and provide greater stability in the international trade of goods and services (Hoekman et. al. 

2009, 5).

Doha also holds the potential for greater implementation of the Agreement on Agriculture 

from the Uruguay Round.  Tariffs for agricultural products in the developing world are as high as 

94.1% and severely restrict international commerce in agricultural products (Hoekman et. al. 

2009, 4).  Beginning the process of removing these barriers will help to thicken the international 

market for agricultural products, reducing price variations that can have astounding human 

effects, especially in the developing world (Hoekman et. al. 2009, 6).  Finally, Doha also 

contains several initiatives that will help foster trade in the developing world.  These trade 

facilitation programs would help to immerse developing countries in the global market, allowing 

4 January 2011.
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them to share in the gains from trade and increasing global welfare.  Specifically, “duty-free, 

quota-free” access to international markets for least developed countries and aid-for-trade export 

subsidies to developing countries can help to accomplish these goals (Hoekman et. al. 2009, 

10,12).

The conclusion of the Doha Round of trade negotiations could result in global welfare 

increases and significantly less policy uncertainty.  Until that happens, the multilateral trade 

agenda is frozen.  Fortunately, the WTO Agreements are structured in such a way that bilateral 

negotiations and unilateral policy reformulations within the multilateral system can still proceed.  

It is within that context that I now move to analyze the international trade in services and the 

potential for that trade to provide a development tool for developing countries.

II.  Legal Foundations for the Regulation of the International Trade in Services

The almost innumerable complexities associated with the regulation and negotiation of 

international trade present significant analytical barriers.  In order to properly motivate a 

discussion regarding the prospect of international trade in services to provide a meaningful 

development tool for developing countries, a thorough explanation of the legal and institutional 

foundations for international trade must occur.  This chapter presents those foundations as a basis 

from which to develop the central argument of this thesis.  We begin by examining the central 

principles of international trade regulation before exploring the structural elements of the 

General Agreement on Trade in Services for the multilateral level and regional and bilateral free 

trade agreements (FTAs) and bilateral investment treaties (BITs) for the plurilateral level.
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II(a). Non-Discrimination: National Treatment and Most-Favored Nation Treatment

The single most important concept in the regulation of international trade is that of non-

discrimination.  General audiences unfamiliar with the World Trade Organization often 

erroneously believe that free trade or the reduction of trade barriers is its first priority.  However, 

the constitutive agreements of the WTO explicitly allow nations to maintain trade barriers.  It is 

only through the process of multilateral negotiation that barriers to trade are reduced.  What the 

regulatory regime concerns itself with is fairness and non-discrimination.  To achieve these 

goals, two central principles govern the international trade in good and services.  These 

principles are Most Favored Nation Treatment and National Treatment.  Both of these principles 

are found, in one form or another, in all WTO agreements, and a thorough understanding of both 

National Treatment and Most Favored Nation Treatment is necessary for an understanding of 

how international trade happens.  This section will introduce and explain these concepts before 

engaging in a more complex structural analyses of the GATS and FTAs/BITs.

First, let us take up the principle of Most-Favored Nation Treatment (MFN).  MFN has a 

long history in international relations, with the earliest example coming in the 11th Century 

(Cottier et al. 2005, 347).  Most-Favored Nation Treatment requires that all benefits accorded to a 

third nation are also accorded to MFN partners.  So if the United States and the European Union 

conclude a treaty where both countries mutually recognize the other as a MFN partner country, 

any benefits that the European Union negotiates with another country (say Turkey) must also be 

given to the United States.  Similarly, any preferential treatment accorded to another country (say 

Brazil) by the United States, must also be extended to the European Union.  The automatic 

extension of benefits is known as unconditional Most-Favored Nation Treatment.  Somewhat less 
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common and significantly more restrictive is continual Most-Favored Nation Treatment.  Under a 

conditional MFN regime, benefits are not extended automatically, instead each country must 

allow its MFN partner the opportunity to gain the benefit by matching the terms of the negotiated 

deal.  Returning to the hypothetical above, if the United States and Brazil negotiated a deal 

whereby Brazilian citizens could enter the United States for a period of one year without 

applying for a visa in return for equal treatment, the European Union could receive the same 

treatment for their citizens by allowing US citizens to enter the European Union for a period of 

one year without applying for a visa.  The central difference between conditional and 

unconditional MFN Treatment is the notion of reciprocity, under which the MFN partner is 

entitled to the same benefit, not automatically, but if they match the third country's negotiated 

offer.

The WTO makes use of an unconditional Most-Favored Nation Treatment.  The 

unconditional MFN Treatment is subject to certain exemptions and limitations contained in the 

WTO treaties, such as the General Exceptions of Article XX and the Security Exceptions of 

Article XXI (General Agreement on Tariffs and Trade).  The first article of the GATT presents 

the MFN Treatment used in the WTO:

1.1  With respect to customs duties and charges of any kind imposed on or in 

connection with importation or exportation or imposed on the international transfer 

of payments for imports or exports, and with respect to all the rules and formalities in 

connection with the importation or exportation, and with respect to all matters 

referred to in paragraphs 2 and 4 of Article III, any advantage, favor, privilege, or 

immunity granted by any contracting party to any product originating in or destined 
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for any other country shall be accorded immediately and unconditionally to the like 

product originating in or destined for the territories of all other contracting parties.

This section of Article 1 clearly makes use of an unconditional MFN Treatment.  It should be 

noted that within the WTO, all member states or contracting parties are afforded MFN Treatment 

by all other member states or contracting parties.  Within the context Article 1 Section 1, a 

simple example will illustrate the mechanics of MFN Treatment in the WTO.  If the United 

States and the Russian Federation were to conclude a trade agreement where the United States 

agreed to eliminate all tariffs on imported Russian Vodka, the United States would be required by 

Article 1 Section 1 to eliminate tariffs on all vodka imports from WTO contracting parties, which 

would affect vodka imported from the European Union and where ever else.  

The dispute settlement body of the GATT/WTO has examined the issues surrounding 

MFN Treatment extensively, one representative case will show how this Treatment is applied in 

actual WTO disputes.  The case of EEC-Beef examined this issue in its purest form.  The 

European Economic Community (EEC - Precursor to the European Union) negotiated a tariff 

quota of 21 Kilotons of beef at a rate of 20% ad valorem (EEC-Beef), of which ten kilotons was 

reserved for "high-quality grain-fed beef".  What beef met that standard was to be determined by 

EEC regulations which specified the USDA as the only extra-European certifying authority 

(Ibid.).  Canada requested the formation of a panel to examine the WTO-legality of that 

regulation under GATT Article 1.  The panel found the policy violated MFN based on two 

factors: first, Canada demonstrated that they could meet the standard set forth in the EEC 

Regulation, but were unable to certify themselves; secondly, the panel found that the exclusion of 

Canadian certifying agencies in light of Canada's beef to meet the standards set forth in the EEC 
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regulation imposed a significant and trade-distorting cost for Canadian beef producers.  In 

particular, this imposed a cost in connection with the exportation of Canadian beef that violated 

the MFN provisions in Article 1 Section1 (EEC-Beef).

While the analysis in EEC-Beef is relatively straightforward, the MFN jurisprudence in 

the WTO is anything but.  The first difficulty, without needing to resort to Articles XX or XXI, 

can be found within the text.  MFN Treatment need only be accorded to "like products", which 

begs the question: what makes two products like one another?  The answer to this question, to 

the extent that it is settled, is incredibly complex and is beyond the scope of this thesis.  

However, another dispute settlement case can provide some insight into the basic notion.  After 

1975, Spain eliminated all tariffs on imports of unroasted coffee.  In 1979, Spain created several 

categories of unroasted coffee, some of which still received tariff-free treatment, while others 

were subject to a tariff of 7%. (Spain-Coffee).  Particularly, Columbian Mild and other mild 

unroasted coffees received tariff-free treatment while unwashed arabica, robusta, and other types 

were subject to the tariff.  Brazil, a major producer of unwashed Arabica beans, convened a panel 

to examine the issue of Spain's different tariff treatment under the like product clause of Article 

1.  The panel found that the Spanish differential tariff treatment was a violation of MFN because 

the different types of beans were similar enough to qualify as "like products" (Spain-Coffee).  

Specifically, the panel found that unroasted, non-decaffeinated coffee beans were frequently 

blended to create different types of coffees and that in the market place, coffee was generally 

considered to have a single use: to be ground and steeped into a beverage.  As such, the different 

varieties of unroasted coffees were like products under Article 1 and should be subject to equal 

tariff treatment (Ibid.).
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The issues surrounding MFN Treatment in the WTO are complex and numerous, 

however, this basic understanding should suffice for the purposes of this thesis.  The second and 

equally important principle of non-discrimination is National Treatment.  Much like MFN 

Treatment, National Treatment can be found in one form or another in all WTO agreements; and 

again like MFN Treatment, is subject to certain conditions.  Article III of the General Agreement 

on Tariffs and Trade forms the basis of National Treatment (NT) as applied in the WTO:

III.I  The contracting parties recognize that internal taxes and other internal charges, 

and laws, regulations and requirements affecting the internal sale, offering for sale, 

purchase, transportation, distribution, or use of products, and internal quantitative 

regulations requiring the mixture, processing or use of products in specific amounts 

or proportions, should not be applied to imported or domestic products so as to afford 

protection to domestic production.

III.II  The products of the territory of any contracting party imported into the territory 

of any other contracting party shall not be subject, directly or indirectly, to internal 

taxes or internal charges of any kind in excess of those applied, directly or indirectly, 

to like domestic products.  Moreover, no contracting party shall otherwise apply 

internal taxes or internal charges to imported or domestic products in a manner 

contrary to the principles set forth in Paragraph 1.

III.IV  The products of the territory of any contracting party imported into the 

territory of any other contracting party shall be accorded treatment no less favorable 

than that accorded to like products of national origin in respect to all laws, 

regulations and requirements affecting their internal sale, offering for sale, purchase, 
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transportation, distribution or use.  The provisions of this paragraph shall not prevent 

the application of differential internal transportation charges which are based 

exclusively on the economic operation of the means of transport and not on the 

nationality of the product.

The purpose of National Treatment is to assure that there is no discrimination between products 

produced domestically and those imported from abroad (Cottier et al. 2005, 382).  The frequent 

use of internal as a qualifier for National Treatment deserves some recognition here: National 

Treatment applies only once a product has entered into the territory of a contracting party.  Every 

import can still be subject to tariffs and customs inspections and the like, from which 

domestically produced products are exempt.  National Treatment does not apply to border 

measures and does not even prohibit the application of differential border treatment (Ibid.).  

MFN Treatment, however, does.  Conceptually, MFN Treatment is the controlling principle that 

ensures all contracting parties have equal access for their products into the territory of another 

contracting party.  Once the product is internal, NT provides that regardless of nationality, the 

product will be treated no less favorable than domestic products, ensuring a competitive footing 

for imports (subject, of course, to whatever border adjustments were made).

While the issues and jurisdiction surrounding National Treatment are complex, the 

Dispute Settlement Body can provide a fine illustrative application of the principle to clarify its 

meaning and purpose.  The case of Italy-Agricultural Machinery is such a case.  A 1952 Italian 

Law provided for favorable loans (3% vs. 10% market rate) to those who purchased Italian made 

tractors (Italy-Agricultural Machinery).  The United Kingdom and other European agricultural 

powers convened a panel to review the issue under the terms of GATT Article 3.4, National 
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Treatment.  The pertinent language is "treatment no less favorable than [...] in respect to all laws 

[...] affecting their internal sale, offering for sale, purchase".  By providing for cheaper loans to 

those purchasing domestically produced tractors, the Italian Government was found to be in 

violation of National Treatment.  In particular, the Panel found that while domestic industrial 

protection might be a legitimate goal under the GATT, the proper mechanism for acquiring that 

protection would have been in the negotiated tariff schedules, not favorable term loans.

Again, the first wrinkle in WTO jurisprudence on the issue of National Treatment exists 

in the phrase :like product".  Also again, an Appellate Body case provides useful insight into the 

issue of like product in National Treatment.  In Japan-Alcoholic Beverages, the issue presented 

as differential tax rates on a full-proofed Japanese alcoholic beverage called Sochu and those for 

beverages such as rum, whiskey, and brandy (Japan-Alcoholic Beverages).  Here the issue 

centered on whether or not liquor was liquor or if rum was rum and whiskey was whiskey a so 

on.  If liquor was liquor, then the like product status all liquor created an obligation under 

National Treatment on the Japanese for uniform taxation; if not, then each product could be 

subjected to its own tax.  The decision making in WTO dispute settlement proceedings relies on 

case-by-case determinations with no operational definition for like product.  Instead, panel 

members must take into consideration the product's physical characteristics, common end-uses, 

tariff classifications, and the "market place" (Ibid.).  For "market place" considerations, whether 

or not products are directly competitive or substitutable are central characteristics, along with 

cross-price elasticities of demand.

The importance of these two principles cannot be overstated.  National Treatment and 

Most-Favored Nation Treatment form the foundation for the international regulation of trade in 
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goods and services.  While not directly linked to the economics of complementarities that will be 

used to develop the central Result of this thesis in Chapter 3, these issues are central to the 

response of the WTO to the Result.  With these foundational concepts firmly in hand, we can 

now continue onto the General Agreement on Trade in Services and examine how the GATS 

structures trade commitments and governs the international trade in services.

II(b). The General Agreement on Trade in Services

The General Agreement on Trade in Services (GATS) came out of the Uruguay Round of 

trade negotiations during the late 1980s and early 90s (WTO Secretariat, 1).  This agreement 

represented the first international, multilateral disciplines for the international trade of services.  

This section will explore the framework of the GATS and explain how trade occurs under the 

GATS regime.  The central purposes of the GATS are to provide for the transparency and 

predictability of rules regarding the international provision of services and to promote 

progressive liberalization through multilateral rounds of trade negotiations (WTO Secretariat, 3).  

Because of the difficulties associated with the regulation of trade in services as opposed to goods, 

namely the inability to effectively apply tariffs or other border measures, the non-discrimination 

principles of Most-Favored Nation and National Treatment are applied somewhat differently in 

the GATS.  Additionally, the schedule of commitments in the GATS is markedly different from 

that in the GATT.  Before looking at the difference in the application of non-discrimination 

principles, an understanding of the GATS's framework is in order.  First we will see how the 

GATS defines trade in services and understand how countries make commitments in the GATS, 

finally we will examine the application of the fundamental principles of non-discrimination.  The 
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purpose of this section, as with this chapter, is to provide an solid understanding of the 

institutional foundation upon which the Result developed in Chapter 3 is based.

The GATS identifies four mechanisms, or modes, for the international trade of services; 

they are: cross-border, consumption abroad, commercial presence, and presence of natural 

persons (WTO Secretariat, 3).  Mode 1 is very similar to the traditional understanding of trade 

found in the GATT, and is defined as "the supply of a service from the territory of one member 

into the territory of any other member" (Footer and George 2005, 821); an example of Mode 1 

supply would be medical outsourcing whereby a patient in the United States would be operated 

on remotely by a doctor in India, the medical service would occur in India and be consumed in 

the United States, thereby qualifying as cross-border supply.  Mode 2 relates significantly to 

tourism and is defined as "the supply of a service in the territory of one member to the service 

consumer of another member" (Ibid., 824); an example of Mode 2 supply would be a college 

student on Spring Break in Cancun, Mexico who needed the service of a lawyer to deal with their 

drunk and disorderly arrest, the service would be produced in Mexico and "exported" to the 

American college student, thereby qualifying as consumption abroad.  Mode 3 relates to the 

establishment of branch offices in another country and is defined as "the supply of a service by a 

service supplier of one member through commercial presence in the territory of any other 

member" (Ibid, 825); an example of Mode 3 supply would be a Bank of America branch office in 

Bogota, Colombia where that offices provides financial services to the citizens of Bogota, the 

service would be provided by an American corporation, but consumed by Colombians through a 

branch office in Colombia, thereby qualifying as commercial presence.  Finally, Mode 4 relates 

to the immigration of service suppliers and is defined as "supply by a service supplier of one 
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member through the presence of natural persons of a member in the territory of any other 

member" (Ibid., 826); an example of Mode 4 supply would be a French PhD working at a 

university in Madagascar, the service would be produced and consumed in Madagascar, but 

supplied by a French citizen, thereby qualifying as service supply by presence of natural persons.  

Conceptually, I find that it is easiest to distinguish between the modes as Mode 1,where the 

service itself crosses borders; Mode 2, where the service consumer crosses borders; Mode 3, 

where the legal person supplier crosses borders; and Mode 4, where the natural person supplier 

crosses borders.

The GATS makes use of a hybrid positive and negative list for the schedule of 

commitments (Footer and George 2005, 821).  For every service industry and sector, a country 

has no policy limitations unless they schedule a commitment.  This positive list approach 

assumes total policy flexibility regarding the trade in services, and it is only through a negotiated 

commitment in a service industry that a country limits their policy space.  However, once a 

service industry appears on the schedule of commitments for a country, they are assumed to have 

no reservations with regards to either National Treatment or Market Access, in other words, they 

are assumed to have no barriers to trade in the scheduled service industry (Ibid.).  A country may, 

however, schedule a specific National Treatment or Market Access reservation for a committed 

service industry.  This negative list approach allows individual countries to retain certain policy 

flexibilities in regards to service industries and sectors (Ibid.).  In sum, a country has no 

obligations until it lists a specific service industry in its commitments.  Once listed, full 

liberalization is assumed, but a country may schedule certain reservations that limit their 
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liberalization in regards to that industry or sector, Figure 2.1 is the schedule of commitments by 

Jamaica for some Tourism service sectors.

The GATS recognizes twelve core service industries and 160 individual service sectors 

within those industries, averaging thirteen service sectors in each industry (WTO Secretariat 

4-5).  Additionally, a country can make two different types of commitments, horizontal 

commitments and modal commitments.  Any horizontal commitments apply to every service 

sector of a service industry and are made with regards to each of the modes of supply under the 

categories of Market Access commitments, National Treatment commitments, and additional 

commitments (Ibid.).  Since these commitments apply across the entire service industry, these are 

known as horizontal commitments.  Modal commitments, on the other hand, apply only to the 

service sector for which they are made, again these commitments are made for each mode of 

supply under the the categories of Market Access commitments, National Treatment 

commitments, and additional commitments.  Remember that the commitments are made 

generally on a positive list basis and specifically on a negative list basis.  Once a given service 

sector or industry appears on a country's schedule of GATS commitments, full liberalization is 

assumed unless specific reservations are made.  As a result, an entry of "none" in the GATS 

commitments means that there are no reservations for that particular service sector or industry 

(ie. it is fully liberalized); likewise, an entry of "unbound" signifies that a country retains full 

policy flexibilities with respect to that service sector or industry (ie. it makes no commitments) 

(Footer and George 2005, 848).  Again, Figure 2.1 can be helpful for illustrating what a schedule 

of commitments looks like.
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With regards to the non-discrimination principles in the GATS, Article XVII contains the 

National Treatment principle.  You will recall from the previous section that National Treatment 

in the GATT obligates countries to treat imported and domestically produced products in an 

identical fashion.  However, because a number of services, such as education and health, are 

historically the purview of governments and other issues, identical treatment is viewed with 

significant skepticism.  Article XVII (GATS) allows for violations of National Treatment as 

understood in the GATT context, but requires nations to specifically schedule the means of 

discrimination.  In other words, countries are allowed to discriminate between foreign and 

domestic service suppliers, but they must specifically announce how they intend to discriminate.

Most-Favored Nation Treatment remains unaffected by the movement from the GATT to 

the GATS.  Any benefit afforded to one contracting party must be afforded to all immediately and 

unconditionally, subject to certain restrictions.  However, because the barriers to trade in the 

GATT are border measures (ie. tariffs), the market access issues surrounding trade in goods in 

relatively simple, you pay the tariff and enter the market.  In services trade, however the issue is 

significantly more complicated.  A country can allow you to open up a branch office in their 

territory, but forbid the entrance of any immigrants to run the business, or severely limit the 

ability of foreign capital to participate in the venture.  These issues prompted the consideration of 

Market Access concerns as a separate issue in the GATS.  Article XVI (GATS) lists six Market 

Access restraints that are GATS-illegal unless specifically scheduled:

1) Restrictions on the number of Service Suppliers

2) Restrictions on the total value of service transactions or assets

3) Restrictions on the number of operators or level of output
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4) Restriction on the number of natural persons supplying a service

5) Restrictions regarding the type of legal entity or joint-venture

6) Limits on the participation of foreign capital (GATS).

For every commitment made under Market Access and National Treatment, the Most-Favored 

Nation Treatment found in the GATS still requires that the benefit be extended immediately and 

unconditionally, subject to certain restrictions, to all contracting parties.  Additionally, MFN 

Treatment must be extended on an as applied basis; meaning that if laws and regulations provide 

treatment more favorable than the scheduled Market Access and National Treatment 

commitments mandate, that treatment must be applied in accordance with MFN (Footer and 

George 2005, 821).

Article VII of GATS is such a restriction, Article VII allows countries to negotiate Mutual 

Recognition Agreements with regards to professional licenses (Mattoo 2000, 58).  For instance, it 

may be the case that a physician from the United Kingdom may immigrate to the United States 

and set up a medical practice.  If the United States and the United Kingdom have a MRA with 

regards to medical licenses, the UK physician's UK medical license enables him/her to practice 

medicine in the United States without needing to acquire a separate license.  This principle can 

be extended to law licenses, financial licenses, and many other fields.  The significance of this 

Article is that a member state can select another member state with similar professional standards 

in a given field, negotiate a Mutual Recognition Agreement, and implement that agreement 

without being in violation of Most-Favored Nation Treatment in the GATS (Ibid.).

II(c). Regional and Bilateral FTAs and Bilateral Investment Treaties
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 While the WTO represents a significant achievement in international law with the 

promulgation of disciplines on international trade in goods and services, the multilateral regime 

is only part of the picture when it comes to the regulation of international trade.  Article XXIV of 

the GATT and Article V of the GATS allows for the creation of regional and bilateral trade 

agreements, specifically free trade agreements (FTAs), customs unions (CUs), and bilateral 

investment treaties (BITs).  These agreements must be notified to the WTO and "liberalize 

substantially all trade" (Jackson 1997, 166).  Currently there are hundreds of FTAs and CUs and 

thousands of BITs (Zampetti and Sauve 2007, 215).  Free Trade Agreements are agreements 

between two countries or among a group of countries that provide preferential disciplines for the 

the trade of certain goods and services between or among the signatories.  Customs Unions, 

however, are particular agreements whereby two or more countries agree to totally harmonize 

their trade practices with regards to internal charges and tariffs, the European Union serves as a 

well-known example of a customs union.  Finally, Bilateral Investment Treaties create disciplines 

for the treatment of capital assets or investments between two countries or among a group of 

countries (Jackson, 1997, 172).

Significant questions surround the issue of regional and bilateral trade agreements.  

Among these are the questions of trade diversion versus trade creation and demonstration effects 

versus erosion of the multilateral regime (VanGrasstek 2008, 6).  Specifically, the proliferation of 

regional and bilateral free trade agreements induces those signatory countries to trade with one 

another more actively than without the agreement.  This effect, quite contrary to the fundamental 

principles of non-discrimination found in the WTO, creates lower levels of trade between 

signatories and previous trading partners with a greater propensity to trade with partners that 
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apply lower tariff rates (Ibid.).  However, there is also the potential for greater overall trade from 

the reduction of barriers, which potentially allow previously uncompetitive firms to begin 

operating in the international marketplace.  Whether one effect swaps the other's with regards to 

overall global welfare is an open question.  Also, these agreements, because they are more 

flexible, might be apt to address more complicated trade questions for which multilateral 

disciplines are either nonexistent or unfeasible.  This demonstration effect has the potential to act 

as a discipline laboratory for a potential future multilateral discipline (Ibid.).  However, again, 

these agreements take focus and energy away from the multilateral trading regime with time and 

expertise constrained economies potentially focusing on concluding bilateral agreements with 

major trading partners and ignoring slow moving multilateral trade negotiations.  These effects 

have the potential to both strengthen, through demonstration, and weaken, through erosion, the 

multilateral trade regime.  Again, the relative size of these effects is an unknown (Ibid.).

The central appeals of these agreements are their flexibility and the alacrity with which 

they can be concluded.  The WTO operates on the principles of a single-undertaking and 

consensus voting (VanGrasstek 2009, 26).  This means that each round must be concluded as an 

entire agreement, nothing is agreed to until everything is agreed to.  Also, because of consensus 

voting, every member of the WTO must agree to the agreements before they are adopted.  In 

sum, for the WTO to conclude a trade round, everyone must agree to everything at one time 

(Ibid.).  Bilateral and regional agreements are concluded between two parties or a small group of 

parties and as such can be concluded much faster.  Additionally, if someone is acting as a 

holdout, they can be dropped from the agreement.
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Structurally, these agreements vary widely; from the scope of trade covered to the extent 

of liberalization, and even to the mechanism for commitments.  However, there are several 

features common to these agreements.  Leaving aside customs unions, which are relatively 

simple to understand yet exceedingly difficult to sustain, FTAs and BITs share some core 

features (Zampetti 2007, 216).  FTAs, like the GATT, name products and tariff rates for 

commodities covered in their agreements.  Additionally, FTAs have significantly stricter regimes 

for trade in services than does the GATS.  Since FTAs are the product of small negotiations, they 

can specifically spell out what kind of treatment is expected and how that treatment is to be 

provided.  However, while the process may be different, the result is the same, countries can 

schedule their commitments for services in the text of the agreement, opposed to making 

individual commitments that are the product of multilateral negotiations.  BITs, limited to a 

specific issue, are more generalizable (Ibid.).  They generally contain provisions that define 

investment, provide disciplines for the admission and protection of investments, non-

discrimination with regards to a more 19th Century interpretation of non-discrimination, 

intellectual property rights disciplines, and rules for the repatriation of capital (Ibid.).  In 

particular, these agreements, both FTAs and BITs, depart from the multilateral system through 

their dispute settlement proceedings.  Whereas the multilateral level requires that a contracting 

party make a compliant, the regional and bilateral agreements allow for investor/individual-state 

dispute settlement (ISDS) allowing companies or individuals to make use of dispute settlement 

mechanisms for alleged violations of the agreement (UNCTAD 2007, 143).

Bilateral investment treaties are particularly important for trade in services with regards 

to Mode 3 (commercial presence) supply.  This mode almost definitionally requires some level of 
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investment outside of the territory of the service supplier, and the stronger or more transparent 

the protections for whatever capital investment is necessary, the more likely the investment is to 

be made.  This investment is particularly import in terms of the prospect for the international 

trade of services to promote economic development around the world, the topic of Chapter 4 

(Zampetti 2007, 217).  

Despite their significant structural differences, the GATS and bilateral and regional FTAs 

and BITs all result in the same flexibilities for trade in services.  Namely, a country can schedule 

its commitments for trade in services however it wants.  In the GATS, modal or horizontal 

commitments do not need to be made, and if they are, any reservations can be attached to them.  

For regional and bilateral FTAs and BITs, the inherent flexibilities of the agreements and the 

drastically less complicated negotiations between fewer countries allows for targeted and 

strategic liberalization for trade in services.  This flexibility for commitments will be the central 

factor allowing for the Result to be developed in Chapter 3.
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III.  The Protectionism-through-Liberalization Result

After examining the legal structure of the GATS and bilateral FTAs, we now have a 

sufficient understanding of these agreements' structural elements to allow for the development of 

this thesis's central institutional element: the Protectionism-through-Liberalization Result.  

However, before engaging with the legal mechanics of the Result, an intuitive economic 

understanding of why the Protectionism-through-Liberalization Result works is in order.  The 

remainder of this chapter will be organized into three sections.  Section A will provide an 

overview of the economic concepts at play in service sector complementarities and develop an 

understanding of the Result.  Section B will pick up on the concepts introduced in Chapter 2 and 

demonstrate how a government could achieve the Result using a particular industry as an 

example.  Section C will review a serious potential barrier to the adoption of the Result, and this 

discussion will serve to motivate Chapter 4.

III(a).  The Economics of Protectionism-through-Liberalization

The key economic relationship that permits the Protectionism-through-Liberalization Result is 

complementarities.  As a government makes GATS commitments in a given sector, there will be 

corresponding effects in related sectors.  All that is required to understand the economic forces at 
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play here is an understanding of economic theory consistent with an introductory 

microeconomics course.  The effects, however, if economically significant, are potentially 

profound.  Chapter Four will deal with the economic significance of the Result, here we seek 

only to demonstrate that the effect of Protectionism-through-Liberalization is supported 

theoretically.

Technically speaking, complementary goods are those with positive cross utilities 

(Biswas 1976, 179).  In other words, as you increase your consumption of some good Y, your 

utility associated with some good X increases in some proportion.  Less technically, positive 

cross utility requires that something in the nature of the commodities promotes their mutual 

consumption.  By way of example, flashlights and batteries would be complementary products.  

If you want to use your flashlight, you need to purchase batteries to power it.  A flashlight does 

not provide much utility to the consumer if it can only be used as a paperweight; but with the 

purchase of batteries, the consumer can now use it to light up the dark, endowing the consumer 

with a significantly higher level of utility.

If two products are complementary, their interrelationship is governed by a small set of 

economic rules.  Given two normal goods, X and Y, which we will assert are complements; 

changes in the price of either good will have a symmetric effect on the demand curves and the 

equilibrium price and quantity of the other good.  Given a decrease in the price of Y (caused, say, 

by an increase in the supply of Y), there will be an increase in the quantity of Y consumed.  Due 

to the fact that X and Y are complements, an increase in the consumption of Y necessarily 

implies an increase in the consumption of X.  This will result in an outward shift in the demand 

curve for X,  or an increased willingness to purchase units of X at any given price level.  This 
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outward shift of demand will result in a higher equilibrium price and quantity in the market for 

good X.  As mentioned earlier, this effect is symmetric, meaning that you can follow the same 

logic for a price decrease in good X and arrive at the same effects for good Y.  Similarly, an 

increase in the price of Y (caused, say, by a decrease in the supply of Y) will reduce the 

consumption of Y.  This reduction will cause a decrease in the demand for X due to the 

complementary relationship, meaning a decrease in the quantity demanded of X at every price 

level.  The decrease in demand will lower the equilibrium level of price and quantity in the 

market for good X.  Again, this effect is symmetric.

For reasons that will soon become clear, the Protectionsim-through-Liberalization Result 

only requires us to focus on the case where there is a decrease in the price of Y and an increase in 

the demand for X.  You will recall that this case results in an increase in the equilibrium price 

and quantity levels of X transacted in this market.  With the increase in demand, there is a 

corresponding increase in the quantity supplied of X.  The increase in the quantity supplied has 

effects in the input market for good X (those goods and services that are required for the 

production of good X).  Firms are now producing more of good X and therefore require more of 

the inputs required to produce good X.  This manifests itself as an increase in the demand for 

each of the input markets, further resulting in an increase in the equilibrium price and quantity 

for each of the inputs.  The labor market is of particular importance here, the increase in 

equilibrium price and quantity in the labor market is properly understood as an increased real 

wage rate and increased levels of employment in the particular sector we are examining.

Applying this logic to complementary services requires very little manipulation.  Take 

two services with the characteristics of normal goods, X and Y, which we will assert are 
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complements.  A government can induce an increase in supply through the liberalization of 

service Y, decreasing its price and increasing the equilibrium quantity consumed.  Following the 

economic intuition outlined above, there will be an increase in the demand for service X, 

increasing its equilibrium price and quantity.  The corresponding increase in quantity supplied 

will result in an increased demand in the factor market leading to higher levels of equilibrium 

quantity and price.  As noted above, for the input market for labor, this translates into higher 

levels of real wage and employment, this process has been illustrated in Figure 3.1 using a four 

panel graph showing the causal effects with simple supply and demand graphs.

In chapter two, we saw that for various service industries, there is a number of constituent 

service sectors.  If a given service industry X is constituted by a number of service sectors Xi 

(i={1,13}), a government can target a given sector X1 where it wants to increase wages and 

employment levels.  Due to the flexibilities of commitments under the GATS, the government 

can liberalize service sectors Xi (i={2,13}) and achieve the desired increased levels of 

employment and wages in the targeted sector X1.  At its core, protectionism is about achieving 

employment and wage targets in a protected sector.  The results shown here demonstrate that a 

government can effectively "protect" a service sector by liberalizing complementary sectors in its 

GATS commitments.  The above analysis has demonstrated that the Protectionism-through-

Liberalization Result has a strong theoretical grounding in economics.  The following section 

will use specific service industries to demonstrate in detail how a Protectionism-through-

Liberalization policy can be executed drawing on both the generalized example developed in this 

section and the legal-institutional structure of the GATS developed in Chapter 2.

III(b).  Implementing Protectionism-through-Liberalization Within the GATS 
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Now that a theoretical justification for Protectionism-through-Liberalization has been 

established and with the necessary legal tools explained in Chapter 2 at our disposal, we can 

demonstrate how a member-state can accomplish the Result through GATS commitments.  As 

noted in Chapter 2, the structural similarities of regional and bilateral free trade agreements and 

bilateral investment treaties allow us to focus on the GATS's mechanisms as a representative 

process for implementing the Result.  We will focus on the financial and telecommunications 

industries in Africa for this example and spend a small amount of time reviewing some of the 

non-economic developmental benefits that the Result allows.  My goal here is to illustrate the 

process for implementing the Result, the full developmental consequences of the Result will be 

taken up in Chapter 4.

Each of the two service industries I have chosen to examine will demonstrate a different 

benefit of the Protectionism-through-Liberalization Result.  Liberalization in the first service 

industry, financial services, will illustrate the policy space reserved for potential liberalizers by 

the flexibility of GATS commitments.  Secondly, the liberalization of telecommunications 

services will illustrate the core finding of the Result: namely, how to target a particular sector for 

effective protection.  First, I will take up liberalization of financial services.

 Generally speaking, there are two direct benefits to financial service liberalization: 

competition and access to capital.  As larger, more efficient foreign-owned banks are allowed 

access to a domestic market, they tend to drive down profits and increase efficiency (Jansen and 

Vennes 2006, 6).  Additionally, these banks are more well versed in competitive pricing schemes 

within the financial industry.  In the 1960s and 1970s, financial services in Africa were under 

heavy government control, including the directed channeling of capital and controls on interest 
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rates (Ibid., 4).  The foreign-owned banks are familiar with variable pricing and a wider range of 

financial instruments.  Additionally, developing economies generally and African economies in 

particular are characterized by significant credit constraints that foreign-owned banks are not 

subject to.  However, potential harms also accompany financial services liberalization.  In 

particular, fully liberalized and under regulated capital accounts are subject to hot money flows 

and capital flight, leading to macroeconomic instability (Ibid., 3).  

While there is nearly universal agreement in the literature that prudential financial 

regulation is necessary, there is little agreement on what prudent financial regulation consists of.  

You will recall from Chapter 2 the four modes for exchange of services.  For the financial sector, 

we will focus on Modes 1 (cross-border service exchange) and 3 (Commercial Presence).  Mode 

4 (movement of natural persons) is tangentially associated with Mode 3 here, if a bank or 

financial institution of some other kind establishes a branch office, there may be some personnel 

such as managers that come too (Ibid., 5).

As mentioned earlier, the central downside to financial services liberalization is the 

potential for macroeconomic instability, especially when coupled with suboptimal regulation.  

The danger of macroeconomic instability arises from the potential for large capital account flows 

that can destabilize the economy.  While liberalization of financial services necessarily implies 

some liberalization of the capital account, the extent to which the capital account needs to be 

liberalized varies depending on the method of financial services liberalization.  Mode 1 

liberalization requires that nationals conduct financial transactions with foreign-owned and 

foreign-located financial institutions.  If a Kenyan is going to make a deposit or receive a loan 

from a Swiss bank, located in Switzerland, there will necessarily be a transfer of assets across 
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borders.  On a large, aggregated scale, this kind of activity exposes the Kenyan capital account to 

severe fluctuations and contagion (Ibid.).  However, Mode 3 liberalization does not require this 

same exposure.  The same Swiss bank could establish a branch office in Mombassa and the only 

transfer of financial assets required would be those needed to establish and endow the branch.  

Following this initial transfer, all financial transactions could be handled within the borders of 

Kenya without any exposure to the capital account.  

Notice that the benefits of liberalization are still captured by the Kenyan economy.  The 

Swiss bank will still provide the competitive pressure a Mode 1 liberalization would have, and 

the initial transfer of capital would still secure access to a larger pool of capital.  Additionally, the 

expertise of the Swiss bank can still be absorbed through both demonstration effects and 

spillover of human capital in the natural turnover of bank employees (Ibid.).  However, the 

downside of financial liberalization is significantly reduced.  In fact, the Kenyan Government has 

an enormous amount of flexibility in determining extent of liberalization.  Full Modes 3 and 4 

liberalization can be accompanied by full, partial, or no Mode 1 liberalization.  This flexibility in 

the GATS allows the potential liberalizer to retain an enormous amount of control over the 

process of liberalization and whatever policy issues might arise as a result of the liberalization.

Telecommunications has been a historically protected industry in much of Africa.  As late 

as 1994, 70% of mobile telephony services and 100% of fixed telephony services were under 

government monopoly control (Djiofack-Zebaze and Keck 2006, 7).  By 2004, significant 

privatization has occurred with the percent of state-owned monopolies dropping to less than 10% 

and 44%, respectively (Ibid.).  However, proportionate liberalization has not occurred, with with 

many African countries allowing only partial competition or retaining monopolistic control.  In 
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the coming decades, especially if the Doha Round is concluded, African telecommunications is 

poised for significant liberalization.

By pursuing a Protectionism-through-Liberalization strategy, African governments can 

engender significant developmental benefits.  The GATS categorization of telecommunications 

industry service sectors lends itself to  bifurcation by basic telecommunications services and 

value-added services.  Basic telecommunications services include all publicly and privately 

owned end-to-end transmission services, such as facsimile services and mobile telephony.  

Value-added services are those that enhance the form, content, or retrieval of user provided data, 

such as online data processing (Ibid., 5).  There are fifteen service sectors within the GATS (a-o); 

the first seven (a-g) are basic, the second seven are value-added (h-n), while the final category (o) 

is reserved for "others" (we will ignore this sector).  Depending on the resource and human 

capital endowment of a given country, a government could choose to "protect" a basic or value-

added service.  For example, without needing to engage in the full cost of establishing a domestic 

mobile telephony industry, a government could choose to "protect" certain value-added services 

(h-n) that could begin to thrive off a fully liberalized basic mobile telephony service sector.  

Under this strategy, a government (say Kenya) could eliminate all barriers to international basic 

mobile telephony services and retain full or partial barriers to data network and text-message 

services to facilitate the growth of those service sectors domestically.

III(c).  Protectionism-through-Liberalization: Policy Hurdles Within the WTO

Now that the theoretical viability of Protectionism-through-Liberalization has been 

established and its executability by a developing country examined, the acceptability of the 

Result by the WTO must now be examined.  The Result can be well understood as a potentially 
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useful developmental tool for developing nations; however, it must also be recognized as a trade-

distorting measure.  The application of the Result to a particular service sector necessarily 

prohibits the full and free trade of that service internationally, which is the primary goal of the 

WTO and the member-states.  This dual personality of the Result drives straight to the heart of 

central issue in the development of the WTO.  The WTO recognizes that developing countries 

are subject to certain economic constraints that limit their full participation in the international 

trade in goods and services.  However, the WTO also recognizes that a low level of economic 

development should not preclude a country from participating in international trade and 

potentially capturing some of the gains from trade.

To accommodate the needs of developing countries, the WTO agreements make use of 

Special and Differential Treatment clauses that release developing countries from a significant 

portion of their obligations under WTO agreements.  However, not withstanding the Special and 

Differential Treatment provisions, the WTO seeks to promote the fair and equal treatment of all 

nations in international economic matters (through the Most Favored Nation and National 

Treatment provisions).  After the conclusion of the Uruguay Round and the establishment of the 

WTO, the scope of disciplines that come under WTO jurisdiction has greatly increased.  

Especially in the Trade in Services, it can be difficult to ascertain if a domestic regulation is 

needed for developmental purposes or is designed to unfairly protect a domestic industry.  The 

simple question with these polices is whether the policy in question is valid under a Special and 

Differential Treatment exemption or is a Trade Distorting Measure.  This simple question often 

requires complex and detailed analyses to arrive at a conclusion; and the conclusion has vast 

implications because a Trade Distorting Measure is WTO-illegal while the application of Special 
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and Differential Treatment allows the policy to continue.  The question of whether 

Protectionism-through-Liberalization would fall under Special and Differential Treatment or be 

interpreted as a Trade Distorting Measure has yet to be answered by the Dispute Settlement Body  

or the Appellate Body.  The remainder of this section will examine some of the characteristics of 

both Special and Differential Treatment policies and Trade Distorting Measures before returning 

to the simple proposition that a Special and Differential Treatment applicable policy aims to 

accomplish a developmental goal primarily.

The key difficulty with Special and Differential Treatment is that no clear understanding 

among the contracting parties exists on what exactly it means.  There are five bases on which 

claims of Special and Differential Treatment are made (Keck and Low 2004, 6):

1. Special and Differential Treatment is an acquired political right

2. Developing Countries should have privileged market access

3. Developing Countries should have greater import restrictions available to them

4. Developing Countries should be allowed to subsidize exports

5. Developing Countries should be partially exempt from WTO commitments

For the purposes of Protectionism-through-Liberalization, we will focus on the fifth issue, 

particularly infant industry protections under GATT Article XVIII (Ibid., 15).  In order to invoke 

infant industry protection exemptions under Article XVIII, countries are required to explicitly 

indicate what protectionist measures are being taken and produce a timeline for their removal.  

Due to these restrictions, the explicit infant industry exemptions have rarely been invoked.  

Much more frequently, countries will restrict imports under Balance of Payments protection 

measures under Article XVIII(B) (Ibid.).  The Result does not lend itself to infant industry 
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protections under any provision of Article XVIII, there are no explicitly protectionist measures 

being taken and there is certainly no Balance of Payments issues at play.  As a result, 

Protectionism-through-Liberalization, which can most readily be interpreted as an infant service 

industry policy does not fit well with the infant industry Special and Differential Treatment 

exceptions currently enshrined in the WTO agreements.

To further complicate matters, WTO jurisprudence on Trade Distorting Measures would 

seem to control interpretation of Protectionism-through-Liberalization.  The relevant GATT 

clause is found in Article III, which proscribes regulations applied "so as to afford protection to 

domestic production" (Mattoo and Subramanian 1998, 2).  Indeed in Alcoholic Beverages, the 

Appellate Body struck down a measure imposed by the Japanese Government and further 

clarified Article III language by stating: "If the measure is applied to imported or domestic 

products so as to afford protection to domestic production, then it does not matter that there may 

not have been any desire to engage in protectionism in the minds of the legislators or the 

regulators who imposed the measure" (Ibid., 7).  Without a specific infant industry exception, the 

Protectionism-through-Liberalization strategy would be certainly struck down.  Even without the 

further restrictions imposed by the Appellate Body in Alcoholic Beverages, the very purpose of 

Protectionism-through-Liberalization is to provide protection to domestic production.

Even without specific institutional exceptions to appeal to, Protectionism-through-

Liberalization can still be a viable and WTO-legal policy measure.  Multifunctional Agriculture 

and how the WTO has addressed the issue can provide a valuable insight into a potential 

compromise solution.  Within the Uruguay Round Agreement on Agriculture, there are 

disciplines regarding the application of domestic subsidies for the production of agriculture.  

41
! !



However, countries have successfully made the case that there are other policy concerns at play 

with the subsidization of agriculture.  Particularly that agriculture has multiple uses (or is 

multifunctional) for the economic viability of rural regions, landscape benefits, environmental 

quality, and food security, inter alia (Prestegard 2004, 151).  In response to this argument, the 

WTO has created a series of "boxes" to categorize domestic subsidies by.  This system is based 

off a traffic light, where subsidies in the red box are forbidden, subside is in the yellow box are 

scheduled for reduction, and subsidies in the green box are permitted (WTO 2002).  Additionally, 

yellow box subsidies that aim to reduce output receive their own consideration in a blue box 

(there is also a poorly defined Special And Differential Treatment box).  This subsidies that are 

aimed not at increasing agricultural income but rather target the multifunctional uses of 

agriculture and a not or minimally trade-distorting are assigned to the green box (Prestegard 

2004, 151).

It is clear that the reception of Protectionism-through-Liberalization will receive at the 

WTO is unclear.  Without changes to the text of the agreements, there currently exists no Special 

and Differential Treatment provision for an infant service industry type policy such as this.  In 

the absence of such a provision, the Result appears WTO-illegal under Alcoholic Beverages.  

However, as the multifunctional agriculture example demonstrates, the WTO is rather responsive 

to appeals for exceptions that are based on a meaningful issue unaddressed textually.  If 

developing countries can demonstrate that Protectionism-through-Liberalization holds 

meaningful developmental potential, the WTO could possibly allow it.  This is the issue that the 

following chapter address: whether Protectionism-through-Liberalization holds meaningful 

developmental prospects for developing countries.

42
! !



IV.  Trade in Services and Economic Development

As a novel and rather technical tool to promote economic development, the 

Protectionism-through-Liberalization Result poses substantial quantitative challenges to measure 

a potential developmental effect.  The research required to arrive at these conclusions lies far 

outside the scope of this thesis.  However, the potential for the Result to create meaningful 
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developmental effects is central to the question posed in Chapter 3.  In order to generate a 

framework with which to answer that question, I will examine two aspects within the field of 

economic development: industrial policy and the trade in services.

Industrial policy is a hotly contested issue in development economics.  One particular 

variant is infant industry protection, whereby a state provides protection for a nascent industry 

for a period of time until it becomes internationally competitive.  The Result can readily be 

thought of as an infant service industry protection policy.  Of significant importance, and 

connected to the larger industrial policy debate, is the potential for a currently underperforming 

sector to become an engine of growth after a period of protection.  Additionally, industrial policy 

attempts to address a range of market considerations specific to developing countries.  The 

international exchange of services has a separate, but equally important potential to generate 

growth.  

This chapter will examine industrial policy and trade in services with an eye towards 

clarifying the potential economic benefits that would justify a policy like the PTL Result.  

Following that more general, theoretical analysis, the third section of this chapter will attempt to 

illustrate the benefits of both trade in services and industrial policy with a quick case study of 

Indian economic development.

IV(a). The Role of Trade in Services

It is a stylized fact of economic development that as GDP increases, so does the share of 

services in GDP.  In fact, for less developed countries services make up only 35% of GDP, 

whereas in OECD countries services make up over 70% of output in the economy.  Additionally, 

services enjoy high income elasticities of demand which creates pressure for specialization of 
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services as incomes continue to increase (Hoekman 2006, 2).  These qualitative facts suggest a 

central role for services in the economic development.  Indeed, services represent approximately 

66% of would output and employment, but only 20% of world trade.  Of that 20%, a full half 

occurs under Mode 3 commercial presence provision (Adlung 2007, 2).  The potential for trade 

to promote development lies in the ability of developing countries to capture the gains from 

trade, and with such a low relative level of service trade compared with the role for services in 

world output, significant gains stand to be made.  The international trade in services perhaps 

represents the best chance for lesser developed countries to capture gains from trade and 

develop.

Ricardian comparative advantage informs countries engaging in trade that they should 

specialize in the production of those tradables for which they have a comparative advantage.  

Determination of a comparative advantage relies on the distribution of endowments, institutions, 

and infrastructure (Hoekman and Mattoo 2008, 22).  Assuming a Heckscher-Ohlin interpretation 

of endowments and realizing that services are particularly human capital intensive, we can 

assume a long-run view of comparative advantage, where institutional arrangements and 

properly targeted infrastructure and human capital investments can create a comparative 

advantage in a given sector over time.

The classical Solow Model of economic growth focuses on increases in the quantity and 

productivity of capital and labor as the chief determinants of economic growth (Hoekman 2006, 

21).  This model reserves no explicit role for services, however does make use of the concept to 

total factor productivity (TFP) for explaining growth.  TFP is essentially an efficiency measure 

for the economy, where a more efficient economy grows at a faster rate, and this efficiency 
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measure captures an important element of services: facilitation (Ibid., 22).  Businesses require an 

enormous amount of coordination and business related services, not to mention transportation 

and communication needs.  As services become more specialized and can be tailored to specific 

client needs, greater efficiency realizations within the economy become possible.  Take, for 

example, cut flower firms in the Andean region of South America.  The introduction of 

containerized cargo and refrigerated containers has enabled those firms to export fresh cut 

flowers worldwide.  Here, transportation service enhancements have facilitated industrial 

expansion in the Andean countries.

In a slightly more refined application of Solow's general model, Neoclassical growth 

models highlight the role of technological progress as a central determinant of economic growth 

(Hoekman and Mattoo 2008, 13).  These models take technological progress to be exogenous 

and assume that all technological growth is equal.  A significant refinement of these models, the 

Endogenous Growth Theory, endogenizes technological progress and leaves open the question of 

the effect of technological progress.  A central finding here is that technological growth in a 

highly productive industry will lead to greater growth rates than would otherwise occur.  Further 

refinements have included a labor-augmenting measure of human capital and various exogenous 

parametric restrictions intending to capture some of the institutional and infrastructural 

components that affect economic growth rates (Ibid., 14).  While the details of these variants are 

highly technical and outside the scope of this thesis, suffice it to say that these more realistic 

models of economic growth that take into account the idiosyncratic features of developing 

economies demonstrate the role for services to be even greater than expected.
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Given the structural deficiencies of developing markets, services provide a needed 

facilitation role as intermediate goods, or production inputs for other goods and services.  In 

particular, transportation, telecommunications, and financial services help to close large 

institutional gaps that serve as barriers to growth.  Full liberalization of financial and 

telecommunications services alone can induce a 1.5% jump in growth rates, controlling for other 

variables (Hoekman 2006, 22).  As an example, South Korean liberalization of insurance services 

induced a dramatic increase in foreign direct investment (Ibid., 27).  These gains can be 

increased when coupled with complementary institutional investment or increased regulatory 

capacity that allow the economy to create domestic competitors to imported finical services over 

the long-run (Adlung 2007, 18).  Additionally, liberalization in other sectors, such as education 

and health services, can provide more and better social services, particularly in underserved areas 

provided the government reserves service supply licensing requirements in its GATS schedules 

(Ibid., 8).

Services also provide for increased economic efficiency, as found in TFP increases in the 

Solow Model.  As a production input for goods and other services, highly protected services levy 

a tax on downstream production and cause negative productivity effects in other industries 

(Adlung 2007, 6).  Additionally, services provide significant learning effects in the economy, 

such as learning by doing, knowledge generation, and  increased product heterogeneity and 

quality (Hoekman and Mattoo 2008, 14).  These learning effects imply that protectionism in 

services is a particularly harmful economic policy (Adlung 2007,6).

The role of services in the economy is larger than the attention it has received in the 

development literature.  Of central importance, is services' ability to promote greater economy-
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wide efficiency and reinforce human capital investments made by the government.  Indeed, it 

hardly seems possible for economic development to occur without a significant expansion of 

services.  Creating the conditions for an expansion of services, however, is another question 

altogether.  Importation of some services can fill in large economic gaps that can allow for 

development, but sustained growth must be buoyed by a domestic service industry.  To create 

that domestic industry requires significant human capital investment and proper institutional and 

infrastructural investment.  These three factors, the determinants of comparative advantage, all 

fall into the category of public goods and must be provided outrightly by the government or with 

its support.  These investments fall into the realm of industrial policy and will be discussed in the 

next section.

IV(b). The Role of Industrial Policy

Assuming that high levels of per capita GDP are the preferred macroeconomic outcome, 

developing and least developed economies have structural flaws in their economies.  Significant 

among these are coordination problems and free rider issues (Rodrik 2008, 4).  Indeed, "New" 

Growth Theory begins with assumptions that markets are poor functioning in many developing 

countries (Ibid., 3).  For instance, the development of more complex industries, service or goods 

based, may require complementary industries that simply don't exist without the economies of 

scale necessary to support them; and without those complements, the main industry can never 

grow to the size necessary to support the complementary industry.  Also, consider the financing 

issue associated with developing a new industry.  Without a track record of any kind upon which 

to base an expected return, excessive perceived risk in the credit market might prevent would-be 

lenders from lending, leading to the formation of an imperfect credit market.  Even assuming a 
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sufficient level of investment, businesses would need to train managers and workers that would 

be free to float to another company after their human capital gains (Ibid.).

Each of these hypotheticals, which exist in developing countries, is an example of a 

market failure.  At its core, industrial policies seek to correct these imbalances by providing 

governmental support for a time, until the industry becomes self-sustaining, the institutional 

context improves, or the market failures are corrected.  However, significant challenges for 

governments complicate an industrial policy.  As Pack and Saggi observe, governments will need 

to know, inter alia, which sectors have a long-run comparative advantage, the magnitude and 

extent of spillovers, and the size and sectoral locations of economies of scale (Pack and Saggi 

2006, 282).  While skepticism of industrial policy is widespread among economists, that 

skepticism is largely based on the mixed record of industrial policy over the past fifty years.  

However, several countries have successfully implemented and benefited from an active 

industrial policy (eg. South Korea) and the implementation of a successful industrial policy is 

both theoretically desirable and feasible.  

Indeed, Rodrik has proposed a list of ten commandments for a successful industrial 

policy (Rodrik 2004, 21-25):

1) Should be focused on new activities only

2) Clearly defined criteria for success

3) A strong sunset clause

4) Targeting should be focused on activities opposed to sectors 

5) Target activities with good spillover and demonstration effects

6) Must be administered by a competent agency
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7) Close supervision of industrial policy agent by a principal

8) Administering agency should remain in close contact with private sector

9) Total avoidance of loss should not be an element of the policy

10) Flexible policies capable of adapting to changing circumstances

An industrial policy designed with these commandments in mind can avoid the major pitfalls 

industrial policy skeptics point to when criticizing this kind of interventionist policy.  A number 

of these policy guidelines can interact with the PTL Result is a particularly meaningful way.  

Number 4 would suggest, when applied to services, that governments attempt to make 

complementary human capital and infrastructure investments.  If the PTL Result aims to promote 

the provision of back-office business support services, an investment in business education 

programs would equip the country with the specific human capital requirements to support that 

sector.  Additionally, many services, and indeed goods, require sufficient internal transportation 

infrastructure and a functional telecommunications network to coordinate the productive 

activities of the economy (Rodrik 2004, 16).  Number 5 speaks to the selection issue, whereby 

governments must choose winners and losers and make those choices correctly.  Improper 

selection results in the diversion of productive resources into unproductive activities and slows 

the growth rate of the economy.  Applied to trade in services and PTL, the selection of a service 

sector that provides significant human capital spillovers and yields demonstration effects is a 

potentially less difficult issue due to the significant literature addressing human capital spillovers 

in services (Ibid., 23).

However, I would discount Number 1 from my recommendations for an infant service 

industry policy such as PTL.  Existing activities can certainly be bound by economies of scale or 
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institutional constraints.  Rodrik argues that the point of an industrial policy is to promote 

diversification and specialization in an economy, services, as will be examined in more detail 

later, naturally trend towards increased levels of specialization and as such make this policy 

concern unwarranted (Ibid., 16).  Indeed, such a focus on "new" activities may hinder the growth 

of certain "mother services" required for increased specialization in services over the medium-

term.

The preceding discussion focuses on industrial policy in a very general sense.  As a 

mechanism for addressing systemic market failures in developing countries, industrial policy 

offers a hope of a well-functioning economy.  The PTL Result developed in Chapter 3 is a much 

more specific policy instrument, however, and understanding its place in a broader industrial 

policy regime is crucial.  Essentially, an industrial policy steps in to provide public goods such an 

infrastructure and telecommunications without which an economy cannot function, and provides 

what acts as a Pigouvian subsidy to human capital formation activities, such as education.  The 

ultimate goal of an industrial policy is to jumpstart economic growth and the formation of self-

sustaining, internationally competitive domestic productive activities.  The PTL Result, if it 

functions as it theoretically should, will act an as accelerator of that process.  By combining 

increased wages and levels of employment in a particular sector, and retaining Mode 4 

unboundedness, the government can draw its citizens into the protected service sector at greater 

levels than without the Result and magnify whatever spillover and demonstration effects occur 

naturally within the given service sector.  As an accelerator, the success of the PTL Result will be 

totally dependent on the success of the original industrial policy.  If that policy targeted sectors 

where a comparative advantage is held, and designed correct policies to subsidize the human 
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capital requirements of that sector, than the result will accelerate the returns from the policy.  If 

not, an a poorly designed industrial policy accelerated will only disappoint faster.  Returning to 

Rodrik's 10 Commandments, an accelerated realization of the benefits for industrial policy 

should help capacity constrained governments implement industrial policy more effectively by 

easing the burdens of monitoring the results embodied in Numbers 2, 3, 6, 7, 8, and 10.

IV(c). The Example of India

One of the incredible stories of economic growth in the past few decades is the story of 

India.  Since the 1990s, India's economy has been growing at an incredible rate, and that growth 

is largely based in services.  The Indian economy has experienced 5% annual growth rates in 

value added per worker since 1993, with negligible increases in capital per worker during that 

same time implying a tremendous growth in TFP (Bosworth and Collins 2007, 14).  In particular, 

the growth of services during the 1990s increased to 7.5% per annum from 6.6% per annum 

during the 80s, significantly faster than growth in manufacturing (5.8% per annum) and 

agriculture (3.1% per annum) (Banga and Golden 2004, 3).  Certain services have experienced 

even higher growth rates with business services growing at an annual rate of 20%, 

telecommunications at 14%, and banking at 13% (Ibid.).  Each of these services functions as an 

intermediate input for other services and industries.  Of particular importance to Indian economic 

growth has been information technology services, which have grown at annual rates of 50% from 

1996 to 2001 (Arora et. al. 2001, 1269).

The source of this growth can be traced back to a structural change in Indian economic 

policy in the early 1980s (Rodrik and Subramanian 2004, 18).  During that time, the Indian 

government began to make significant human capital investments in the form of the Indian 
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Institutes of Technology (IIT).  Additionally, institutional reform and investment in 

administrative capacity made it possible for forms to acquire the appropriate licenses and 

complete other administrative tasks at a significantly lower cost (Ibid., 19).  However, perhaps 

most significantly, the government significantly reduced tariffs on foreign capital goods such as 

computers that helped to train and familiarize IIT graduates with the kinds of technologies that 

they would soon be using to promote rapid macroeconomic development (Arora and Athreye 

2002, 255).  Rodrik and Subramanian argue that it was this preparatory period during the 1980s 

that laid the foundation for future explosive growth in the 1990s (Rodrik and Subramanian 2004, 

19).

As further evidence for the importance of services in Indian economic growth, Banga and 

Bishwanath employ a KLEMS production function to determine the contribution of services to 

Indian output for the 1980s and 1990s.  This production function makes use of variables for 

capital (K), labor (L), energy (E), materials (M), services (S) and technology (A) in the form 

(2004, 10):

Q(i,t)=f[K(i,t), L(i,t), E(i,t), M(i,t), S(i,t), A(i,t)]

where i and t are subscripts denoting industry and time period, respectively.  Their results, 

statistically significant at the 1% level, indicate that the growth rate of the real value of services 

in manufacturing in the 1990s was 16% compared to 0.4% during the 1980s.  Similarly, the 

contribution of services to the growth rate of real output in the 1990s was 25% compared with 

only 1% during the 1980s (Banga and Bishwanath 2004, 14).  They conclude that the trade 

reforms of the early 1990s played a significant role in the growth of the Indian economy by 

allowing for a rapid growth in services.
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By the late 1980s, the Indian Institutes of Technology were producing approximately 150 

000 english speaking engineers each year (Arora et. al 2001, 1270).  Not surprisingly, the present 

distribution of Indian IT firms corresponds with the location of IIT campuses, mainly in the south 

and east (Ibid., 1272).  This correlation provides anecdotal evidence of the external economies of 

scale extant in the IT services industry.  However, this human capital investment only provides 

part of the story for Indian comparative advantage.  The large population of skilled engineers and 

low wage costs also contribute.  Indian programmers make approximately 70% less in wages 

than their US and European counterparts (Arora and Athreye 2002, 255; Arora et al. 2001, 1278).

The Indian pro-business reforms of the early 1980s made it easy for firms to incorporate and the 

relative low cost of capital required to start, due to low capital goods tariffs, meant that financing 

concerns were nonbinding (Arora et al. 2001, 1281).  Indeed, taking a productivity perspective 

on comparative advantage, the growth rates of Indian IT services clearly make it the most 

productive sector of the Indian economy, which according to classical Ricardian comparative 

advantage is the sector in which you should specialize.

Indian IT firms currently engage in three main forms of service provision.  First is on-site 

service provision, where a group of Indian programmers perform their work at the client's 

worksite, making use of Mode 4 service supply (Arora et al. 2001, 1275).  Second is the use of 

an Offshore Data Centre, which is a clearing house for IT projects.  A foreign company contracts 

out to an Indian firm to complete whatever task, an example of Mode 1 supply (Ibid.).  Finally, a 

mixed supply, where a small group of engineers go on-site to familiarize themselves with 

technical specifications before reporting back the the offshore data centre for the bulk of the 

work, making use of Modes 1 and 4 for service supply (Ibid.).
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Indian IT service growth has had substantial beneficial effect on the rest of the Indian 

economy as well.  Spillovers from this service growth have increased demand for internet 

connectivity services (Dasgupta and Singh 2005, 1044) and business support services.  The 

increased sophistication of IT firms' internal organization has also had demonstration effects for 

firms in other industries, inducing them to adopt more efficient, less costly organizational 

structures (Arora and Athreye 2002, 267).  Facilitation effects are also abundant, with more 

specialized and individually tailored IT products, firms can specialize to a greater degree in 

production and implement new, more efficient processes for production; increasing overall total 

factor productivity for the Indian economy (Dasgupta and Singh 2005, 1044).  On final note 

should be made regarding perceived returns to human capital investment.  The Indian middle 

class has relied on educational training in specialized field like medicine or engineering for 

economic and, to a lesser degree, social advancement.  Families now expect their children to 

attend university and perhaps even obtain a graduate degree, without significant government 

incentives.  This has created a positive feedback loop from the initial, massive human capital 

investment made by the Indian government in the 1980s (Arora and Athreye 2002, 265).

While many fear that the growth rates of the Indian economy are not sustainable in the 

long run, there is reason to believe that they will continue into the medium-term.  The Indian 

economy rests of a significantly more stable institutional foundations than the Chinese economy, 

again due to the investments made beginning in the 1980s (Dasgupta and Singh 2005, 1036).  

The stability of the Indian economy will allow for greater and faster expansion than in an 

institutionally constrained country like China, indeed, it is quite possible that the Indian economy 

will begin to outperform the Chinese economy very soon (Ibid.).  Furthermore, the on-the-job 
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human capital accumulation in Indian IT services is beginning to induce a change in the Indian 

IT value-added relative position.  As Indian IT companies begin to produce more technical, 

specialized, and higher-end products and services; they will enter a new sector of the IT market.  

This move will combat the eventual real-wage increase that will come as IT-skilled labor 

becomes more scarce in the Indian economy.  In the high-end product labor market, India still 

holds a significant wage advantage and has a realizable prospect for continued rapid value-added 

growth (Arora and Athreye 2002, 257).  Finally, Indian IT services are still constrained by 

complementary services.  Bandwidth requirements, telecommunications services, and cheap, 

reliable power are not available in the Indian economy to the extent they are in other economies.  

As these constraints loosen, Indian IT services retain real, large prospects for growth (Ibid., 259).

The central plot line for the story of Indian economic growth revolves around the trade in 

services.  A well-sequenced combination of industrial policy (following Rodrik's 10 

Commandments) in human capital and infrastructure and institutional investment, and effective 

trade policy have created the conditions for the explosive growth India now enjoys.  The benefits 

of a thriving services industry has created economy wide benefits from spillovers, demonstration 

effects and facilitation.  Additionally, these benefits are the result of the concentration of growth 

in a number of highly complementary services.  If the Indian government could have used a 

policy like the PTL Result, they could have accelerated the realization of the developmental 

benefits that trade in services can provide.  The case of Indian economic development strongly 

demonstrates a role for both an industrial policy and smart trade liberalization to induce growth.  

If the PTL Result can hasten the realization of the benefits of trade in services, then the Result 

should be regarded as having the potential to produce meaningful developmental effects.

56
! !



V(a). Conclusion

This thesis has focused on a narrow strand of the international regulation of trade in 

services that has stretched across a broad spectrum of issues.   It has covered legal issues within 

the WTO and its constitutive agreements, issues associated with the economics of the 

international trade in services, development economics, and has attempted to relate each of these 

areas to address a single policy question: namely, given the idiosyncrasies of scheduling GATS 

commitments, how should the WTO react to an application of the Protectionism-through-

Liberalization Result developed in Chapter 3.  Chapter 2 developed the legal foundations 

necessary to understand the Result and Chapter 4 addressed the potential developmental effects 

of the result upon which the policy rests.  The conclusion will review the major analysis of this 

thesis, addresses the limitations of this research, and make suggestions for future research.

 Due to the differences between the trade in goods and the trade in services, GATS 

commitments vary significantly from those of the GATT.  Within each service industry and 

sector, countries are free to schedule their commitments in whatever manner they see fit, subject 

to negotiations.  Horizontal and modal commitments for each of the four modes of service supply 

allow for very specific targeting to address any number of policy goals.  Included in this 
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flexibility is the potential for countries to liberalize all but one service sector in a given service 

industry.  This flexibility also translates into commitments under regional and bilateral FTAs, 

BITs, and CUs.

The second structural component of the Result lies in the economics of 

complementarities between service sectors, and relies on economic theory accessible to an 

introductory level microeconomics class.  We know that if two goods are complementary, a 

decrease in the price of one good, which increases consumption of that good through the law of 

demand; will also increase consumption of the complement, as something in the nature of these 

two goods induces their mutual consumption.  Liberalization in a given service sector will lower 

the price of that good and increase demand for the complement.  If this relationship is exploited 

properly, liberalization can lead to an increase in the demand for a still-protected complementary 

service sector.  The increased demand should increase quantity supplied, and have positive 

effects on real wage levels and employment in the targeted sector.  Higher wages and 

employment levels are the classic goals of protectionism, and here they can be achieved by 

liberalization.

The Protectionism-through-Liberalization Result has potential ramifications for the WTO.  

The WTO has always recognized that developing countries should have the right to pursue some 

kind of developmental policy domestically, and have offered specific treaty exemptions known as 

Special and Differential Treatment (SDT).  However, SDT recognizes only domestic policy 

measure that have received a waiver for WTO non-compliance.  The multilateral framework of 

the WTO remains committed to the principles of non-discrimination.  Any protectionist policy 

definitionally has a negative effect on trade in the short run, and as such should be WTO illegal.  
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The settlement of this issue hinges on whether the WTO will recognize the implementation of 

this result under the developmental provisions of SDT, or balk at the use of treaty structure to 

protect industry and rule the Result as a Trade Distorting Measure (TDM), and as such WTO 

illegal.  As noted in Chapter 3, historically, the WTO accommodates policies when reasonable 

cases for that policy can be made, and this case relies on the potential for the PTL Result to have 

meaningful developmental effects.

The case of India's economic development over the past few decades provides a perfect 

illustration of the potential for the international trade in services combined with an effective 

industrial policy to promote economic development.  The spillovers, demonstration effects, and 

facilitation benefits of service growth in India are economically significant and systemic.  It 

seems clear that a probable path to growth includes the ability for a developing country 

government to engage in some kind of industrial policy paired with smart liberalization.  

Concentrating the growth effects of trade into a particular service sector through the PTL Result 

can accelerate the realization of those benefits.  If our final questions regarding the WTO-legality 

of the Result rests on its potential to have a meaningful developmental effect, it seems clear that 

the WTO should fully embrace the Result as an infant service industry protection policy.

V(b). Limitations of this Research

The material presented in this thesis is subject to certain limitations.  First, while the 

structural analysis and complementary nature of services should withstand scrutiny, the legal 

analysis of WTO policy responses could be erroneous.  Should a country implement the PTL 

Result, I believe the WTO would address the issue within the framework constructed in Chapter 

3.  However, the Dispute Settlement or Appellate Body could take a different view of the legal 
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issue.  Should that happen, the analysis in Chapter 4 would be inapplicable to the resolution of a 

separate legal issue.  Also, if the WTO ruled the PTL Result outright WTO-illegal, the entire 

question addressed in this thesis becomes moot.

Secondly, this thesis did not examine the ability for the PTL Result to be implemented.  

Successful implementation requires sufficient levels of existing protection that can be liberalized 

to begin the chain market complementarities result in increased wages and levels of employment 

in the targeted sector.  If GATS commitments are already scheduled too strictly, insufficient 

space exists to take advantage of relative levels of liberalization to arrive at the predicted PTL 

Results.  The only possibility under such a circumstance would be to allow for backsliding in 

GATS commitments to induce the effects of the Result.  Since GATS commitments are the 

outcome of negotiated agreements, this scenario seems highly unlikely to the author.

Finally, the qualitative nature of the analysis presented here restricts to applicability of 

this thesis.  Provided that the WTO addresses the PTL Result as examined in Chapter 3, and 

provided that GATS commitments are scheduled in such a way that the PTL Result can be 

realized; the final analysis depends on the potential for the PTL Result to induce meaningful 

developmental effects.  Some idea of the extent to which market complementarities in services 

exist, say a cross price elasticity estimate, would be helpful.  In an applied field, a discussion of 

an applied problem in a theoretical analysis severely limits the potential for this thesis to serve as 

a guide for the WTO Dispute Settlement Body.

V(c). Suggestions for Future Research

This thesis suggests several topics for further research.  Of first importance for this 

question would be a survey type study of GATS commitments, to address the potential for the 
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PTL Result to occur.  Current research relies heavily on averages for countries or service 

industries in comparative type studies.  This thesis suggests a more detailed analysis of GATS 

commitments is called for, specifically, the identification of service sectors where market 

complementarities are likely to exist and determining the restrictiveness of commitments in those 

sectors.  

Furthermore, this thesis poses several compelling quantitative questions.  First, what is 

the responsiveness of trade in services to marginal liberalization scheduled in GATS 

commitments.  This question can be addressed by looking for structural breaks in trade in 

services flows following the conclusion of a trade round or regional or bilateral FTA or BIT.  

More specifically, and looking towards market complementarities, what are the effects of trade 

liberalization in a specific sector, regarding demand for a domestic versus imported service, 

subject to a trade barrier constraint of some kind.  Here, a Lagrangian multiplier for a marginal 

liberalization of trade barriers could be particularly useful.  Additionally, an estimate of cross-

price elasticities for certain service sectors would allow for some conclusions about the potential 

impact of the PTL Result on increasing demand in the targeted sector.  Finally, attempting to 

back out any labor market effects to determine the extent to which the predicted increases in 

wages and employment levels might occur would be useful. 

The answers to these questions are important for two reasons.  First, if there is the 

potential for a meaningful developmental effect, that information could help sway the WTO 

towards and SDT treatment of the PTL Result.  Secondly, policy makers looking to implement 

the PTL Result can more effectively decide how to structure their commitments based on this 
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information.  A policy maker would want to target the most responsive sectors in their economy 

to feel the fullest benefits the PTL Result has to provide.  

All in all, the PTL Result is an untested policy with regards to both its legal and 

economic consequences.  This thesis has discussed the Result in a theoretical context to 

demonstrate the potential of the Result to allow for development.  However, the Result poses 

several questions regarding policy making and a few of economic curiosity.  With the inclusion 

of developmental goals into the central purpose of the international trading regime, the Result 

has the potential to p[lay a significant role in the rest of the Doha Round or in the next round of 

multilateral trade negotiations.
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